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Dear Mr. Lunderville:


We have before us a Petition for Reconsideration (“Petition”) filed by Barry P. Lunderville (“Lunderville”) on March 13, 2008, requesting reinstatement of his application (the “Application”) for a new AM station at Kearsarge, New Hampshire (“Kearsarge”).
  We also have an Opposition to the Petition for Reconsideration (the “Opposition”) filed by Mt. Washington Radio & Gramophone, LLC, (“Mt. Washington”) on March 26, 2008.  For the reasons stated below, we deny the Petition.

Background.  Lunderville submitted his FCC Form 175 application on January 29, 2004, during the filing window for AM Auction 84.
  The staff determined that the Application was mutually exclusive with an application for a new AM station at Conway, New Hampshire, filed by Mt. Washington.
  These two applications were designated MX Group 84-45 in AM Auction 84.  

The Commission previously determined that competitive bidding procedures should be consistent with its statutory mandate under Section 307(b) of the Communications Act of 1934, as amended (the “Act”) to provide a “fair, efficient, and equitable” distribution of radio service.
  To this end, the Commission directed the staff to undertake a traditional Section 307(b) analysis prior to conducting an auction for mutually exclusive AM applications.
  The Commission also noted that the FM allotment priorities fulfill its obligation under Section 307(b), and would apply in making a Section 307(b) determination regarding mutually exclusive AM applicants before conducting an auction.
  Accordingly, the staff directed Lunderville and Mt. Washington to file Section 307(b) showings after designating them as MX Group 84-45 in AM Auction 84.  

In Lunderville’s Section 307(b) showing, Kearsarge is described as an “identifiable community that is a sub-division of the Town of Conway.”
  Lunderville based his claim that Kearsarge was a licensable community on the fact that Kearsarge has a post office, residential areas, and a cemetery, and is noted on maps and road signs.
  Mt. Washington contested Kearsarge’s community status in its own Section 307(b) showing, arguing that Kearsarge did not have any form of government or a post office offering residential service, among other considerations.
  After reviewing both of the applicants’ Section 307(b) showings, we dismissed the Application on February 12, 2008,  finding that Kearsarge is not a licensable community.
  


In the Petition, Lunderville challenges the Staff Decision, contending that the staff provided no basis for making its decision because the “test for determining community status under Section 307(b) is ‘not a stringent one.’”
  Lunderville also claims that, because Kearsarge has churches, businesses, and a post office, it hosts a “distinct community of people,” even if it is unincorporated.
  Furthermore, Lunderville argues that Mt. Washington filed its Section 307(b) showing late, without explanation, and therefore, its application should be dismissed as untimely.


In its Opposition, Mt. Washington argues that the staff properly dismissed the Application because it considered a totality of determining factors in making its decision rather than just the criteria highlighted by Lunderville.
  Mt. Washington also disputes Lunderville’s late-filing allegations, stating that the staff had extended the filing deadline.

Discussion.  The Commission will consider a petition for reconsideration when the petitioner shows either a material error in the original order, or raises additional facts not known or existing at the time of the petitioner’s last opportunity to present such matters.
  A petition for reconsideration that simply reiterates arguments previously considered and rejected will be denied.
  We find that Lunderville’s Petition neither demonstrates material error or omission in the Staff Decision, nor raises any material new facts unavailable at the time of the Section 307(b) submission.   

Licensable Community.  Pursuant to Section 307(b) of the Act, the Commission “shall make [the] distribution of licenses . . . among the several States and communities as to provide a fair, efficient, and equitable distribution of radio service.”
  A locale that is incorporated or listed in the census reports is presumptively a licensable community.
  When a locale meets neither of these criteria, the “key ingredient in determining the existence of a community is the presence of . . . [a geographically] identifiable population grouping.”
  The principal test for this finding is whether the location’s “residents function as and conceive of themselves as a community around which their interests coalesce.”
  This may be proven by direct testimony of residents of the locality and by “indicia of community.”
  Such indicia include separate municipal services and institutions, or significant political, commercial, social and religious organizations serving the residents.  Mere geographic location is insufficient to establish community status.
  The Commission will weigh all of these factors in determining whether a particular locale is a licensable community.
 

In the Staff Decision, we determined that Kearsarge was not presumptively licensable because it is neither incorporated nor listed with the U.S. Census.
  We also found that Kearsarge did not have enough indicia to demonstrate an identifiable population group functioning as a community.  To reach this conclusion, we considered a number of factors including, but not limited to, the fact that Kearsarge does not have its own government structure or a post office that offers residential delivery.  We also noted that, according to Conway Town Manager Earl Sires (“Sires”), Kearsarge is considered “a lighting precinct wholly located within the incorporated towns of Conway and Bartlett.”
 

In the Petition, Lunderville offers no direct testimony from the residents of the locality that would suggest that they function and conceive of themselves as a community.  Furthermore, Lunderville does not dispute the facts addressed in the Staff Decision.  Instead, Lunderville merely argues as he did in his Section 307(b) showing that Kearsarge offers sufficient indicia to be considered a licensable community, as evidenced by “churches, businesses, and a post office with its own zip code.”
  We find that these indicia alone are insufficient after accounting for other determining factors.  First, we reiterate that Kearsarge has no mayor or legislative body.  Second, Kearsarge does not have a fire department or schools under its direction.  Third, Lunderville does not elaborate on what “businesses” are located in Kearsarge.  As Mt. Washington notes, Kearsarge does not have any banks, restaurants, gas stations, or hospitals.
  We also find that Sires’s description of Kearsarge as simply a political sub-division of Conway and Bartlett is underscored by the fact that residents of the locality pay taxes to these two nearby towns.  Taking all of these factors into consideration, we find insufficient evidence to reconsider our prior determination.  Therefore, we affirm the determination that Kearsarge is not a licensable community.

Late Filing.  Contrary to Lunderville’s allegations regarding the timeliness of Mt. Washington’s Section 307(b) showing, we note that on September 5, 2005, the staff extended the applicants’ filing deadline to October 31, 2005.
  Mt. Washington filed its Section 307(b) showing on October 28, 2005.  Therefore, Lunderville’s argument is without merit because Mt. Washington filed a timely Section 307(b) showing.

Conclusion.  For the aforementioned reasons, IT IS ORDERED, that the Petition for Reconsideration is DENIED.  
Sincerely,








Peter H. Doyle








Chief, Audio Division








Media Bureau

cc:
Stephen T. Yelverton, Esq.

Mt. Washington Radio & Gramophone, LLC
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