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Petition for Reconsideration

Dear Mr. Hamilton:


We have before us a Petition for Reconsideration (“Petition”) filed October 8, 2003, by Wisconsin Academy.  Wisconsin Academy seeks reconsideration of the September 3, 2003, action of the Audio Division, Media Bureau dismissing the above-captioned application of Wisconsin Academy (“Application”) for a new Low Power FM (“LPFM”) station in Columbus, Wisconsin, as unacceptable for filing.
  For the reasons set forth below, we deny the Petition.  


Background.  Wisconsin Academy participated in the first round of the LPFM filing windows.  Those filing windows permitted only local applicants to apply for new LPFM stations and specifically limited each non-governmental applicant to a single application filing.
  As noted in the LPFM Window Notice, this filing limitation was based on Section 73.855(b)(1) of the Commission’s Rules (the “Rules”), which prohibits any party except government, public safety and transportation organizations from holding an attributable interest in more than one LPFM station.
  The LPFM Window Notice further stated that a second application filed by an applicant in the window would be treated as a conflicting application subject to dismissal under Section 73.3518 of the Rules.
  

To demonstrate its compliance with this particular restriction, Section II Item 5(a) of FCC Form 318, the LPFM Application form, requires each applicant to certify that, “no party to this application has an attributable interest in any other low power FM broadcast station.”  Wisconsin Academy responded “No” to Item 5(a) and submitted an exhibit.  In its exhibit, Wisconsin Academy acknowledged that three of the seven listed directors, Wendell Springer, Meredith Burrington, and Merlyn Bass, “each has an interest in other applications for LPFM stations.”  Wisconsin Academy further stated that, should any of the other LPFM applications be granted, the affected director “will recuse himself from participating in activities related to the governance and operation of this applicant’s LPFM station.” 

Staff analysis confirmed that three of the parties to the Application were also parties to multiple applications filed during the LPFM filing window.  Because three of the Wisconsin Academy directors were listed as parties on more than one LPFM application, the Letter Decision determined that, at the time of filing, the Application was not acceptable.
  The Letter Decision found the recusal language did not cure the “one application” filing limitation and dismissed the Application in accordance with the procedures stated in the LPFM Window Notice.

Discussion.  The Commission will consider a petition for reconsideration when the petitioner shows either a material error in the Commission’s original order, or raises additional facts, not known or existing at the time of the petitioner’s last opportunity to present such matters.
  In its Petition, Wisconsin Academy claims that the Letter Decision was in error because it ignored a relevant exception to the attribution rules that had been adopted in the LPFM Report and Order.
  

We disagree.  Wisconsin Academy relies on an exemption that applies in two very limited factual contexts, neither of which is applicable here.  Regarding the first context, the LPFM Report and Order states that the exception will apply where “certain officers and directors of the parent of an LPFM applicant or licensee . . . hold otherwise attributable interests in a broadcast licensee or other media entity subject to our ownership rules without making the LPFM applicant ineligible.”
  A party’s otherwise attributable interests in an existing media entity will be exempted provided two conditions are met:  (1) the duties and responsibilities of the officer or director are wholly unrelated to the LPFM station, and (2) the officer or director recuses himself or herself from consideration of any matters affecting the LPFM station.  Second, the Commission extended the exemption in the LPFM context “to officers and directors of the LPFM applicant or licensee itself, if that entity is a multifaceted organization, such as a university,” and the two conditions are met:  (1) the duties and responsibilities of the officer and director are wholly unrelated to the LPFM station, and (2) the officer and director recuses himself or herself from consideration of any matters affecting the LPFM station.
  Here again, provided the two conditions are met, a party’s otherwise attributable interests in an existing media entity will not be attributed to the LPFM applicant.  

The Wisconsin Academy situation is factually distinguishable from that contemplated by the discussion in the LPFM Report and Order.  The exception was patterned after a commercial attribution rule exception,
 and was aimed at exempting certain existing attributable media interests held by certain officers and directors that would otherwise violate the cross- and multiple-ownership bans, so to “avoid making ineligible entities that will serve the purposes of this service well.”
  Wisconsin Academy’s attempt to use this attribution exemption for conflicting application filing purposes is misplaced.  Wisconsin Academy further ignores the Commission’s explicit monition that “these exceptions are narrow in scope.”
     

Section 73.3518 of the Rules is designed to prevent the filing of multiple applications, “not all of which can be granted.”
  Here, Wisconsin Academy submitted conflicting LPFM applications.  For example, an application for a new LPFM station in Rice Lake, Wisconsin, filed on January 18, 2001, by Meadow Creek Christian Radio Corporation, also listed Wisconsin Academy director Wendell Springer as a party.
  Thus, when Wisconsin Academy filed its Application on January 22, 2001, the staff properly concluded that the application could not be accepted because Mr. Springer was listed as a party to both applications, in violation of Section 73.855(b)(1) of the Rules.
  The Application violated the LPFM filing requirements as articulated in the LPFM Window Notice and was appropriately dismissed.  Because Wisconsin Academy has failed to show material error in the dismissal of its LPFM Application, its Petition will be denied.
 

Conclusion/Actions.  For the above stated reasons, the Petition for Reconsideration filed by Wisconsin Academy is DENIED.








Sincerely,








Peter H. Doyle








Chief, Audio Division








Media Bureau
cc:
Donald Martin, Esq., Counsel for Wisconsin Academy
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